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Appeal No: ¥2/532-534/RAJ/2021

YIS IV /ORDER-IN-APPEAL
- The below mentioned appeals have been filed by the Appellants
(hereinafter referred to as ‘Appellant No.1, Appellant No. 2 and Appellant

No.3’ respectively, as detailed in Table beloﬁv} against Order-in-Original No.
19/JC/RSS/2021-22 dated 24.09.2021 ({(hereinafter referred to as
‘impugned order’) passed by the Joint Commissioner, Central GST, Rajkot

(hereinafter referred to as ‘adjudicating authority’):-

Sl. - AppealNo. - Appellants. | Name & Address of the Appellant
. _ Appellant No.1 | M/s Landgace Ceramic Pvt. Ltd,
1. | v2/532/RAJ/2021 Sr N0.93-92/2 & 102/P1,

B/h Senso Vitrified,

8-A National Highway,
Morbi-363 642
Appellant No.2 | Shri Kishor A. Bhalodia,

. Managing Director
2. | V2/533/RAJ/202
/533/ / 1 M/s Landgace Ceramic Pvt. Ltd

3

3. | V2/534/RAJ/2021 | Appellant No.3 Shri Dharmendra A, Jakasaniya,
Managing Director
M/s Landgace Ceramic Pvt. Ltd

2. The facts of the case, in brief, are that Appellant No. 1 was engaged
in- manufacture of Ceramic Tiles falling under Chapter 69 of the Central
Excise Tariff Act, 1985 and was holding Central Excise Registration.
Intelligepce gathered by the officers of Directorate General of Central Excise
Intelligence, Zonal Unif, Ahmedabad (DGCEI) indicated that various Tile
manufacturers of Morbi were indulging in malpractices in connivance with
Shroffs / Brokers and thereby engaged in large scale evasion of Central
Excise duty. Simultaneous searches were carried out on 22.12.2015 at the
premises of Shroffs in Rajkot and Morbi and var_ioué. incriminating
documents were seized. On scrutiny of said documents and Statements
tendered by the said Shroffs, it was revealed that huge amounts of cash
were deposited from all over India into bank accounts managed by said
Shroffs and such cash amounts were passed on to Tile Manufacturers
- through Brokers/ ~Middlemen/ Cash | _Handicrs. Subsequently,
silnultaneous searches were carried out on 23.12.2015 and 31.12.2015 at
the premises of Brokers/Middlemen/Cash Handlers engaged by the Tile

manufacturers and certain incriminating documents were seized.

2.1 Investigation carried out revealed that the Shroffs opened bank
accounts in the names of their firms and passed on the bank account details
to the Tile manufacturers through their Brokers/Middlemen. The Tile
manufa_cti.lrer.s further pgss@adq.q{? the bank account details to their

stomers/ buyers with instructions to deposit the cash in respect of the
Page 3 of 15




Appeat No: ¥2/532-534/RAJ/2021

_ _ . »
goods sold to them without biils into these accounts. After depositing the, .

cash, the customers used to inform the Tile manufacturers, who in turn i
would inform the Brokers or directly io the Shroffs. Details of such cash
deposit along with the copies of pav-in-slips were communicated to the -
manufacturers by the Customers. The Shroffs on confirming the receipt of

the cash in their bank accounts, passed on the cash to the Brokers after
deducting their commission from it. The Brokers further handed over the

cash to the Tile manufacturers after deducting their commission. This way

the sale proceeds of an illicit transaction was routed from buyers of goods

to Tile manufacturers through Shroffs and Brokers,

2.2 Based on the searches conducted at the premises of Shroffs/
Brokers/ Middlemen/ Cash Handlers/ buyers, documents seized from
them and their statements, it appeared that the appellant No.l have
clandestinely cleared éxcisable goods during the period from 12.04. 2015
t018.12.2015 valued at Rs.6,43,13,587/- involving total Central Excisc
duty amc')untin_g to Rs.80,39,241/-.

3. Show Cause Notice dated 09.12.2019 was issued to Appellant-No. 1
calling them to show cause as to why Central Excise duty amounting to
Rs.80,39,241/- should not be demanded and recovered from them under ‘
proviso to Section 11A(4) of the erstwhile Central Excise Act, 1944
(hereinafter referred to as “Act”} along with interest under Section 11AA of
the Act and also proposing imposition of penalty under Section 11AC of the
Act and fine in lieu of confiscation under Section 34 of the Act. The Show
Cause Notice also proposed imposition of penalty upon Appellant No. 2 to 3
under Rule 26(1) of the Central Excise Rules, 2002 {hereinafter referred to
as “Rules”}. ' _ .
3.1 The above said Show Cause Notice was adjudicated vide the
impugned order wherein the demand of Central Excise duty amounting to
Rs.80,39,241/- was coﬁﬁrmed_ under Section .11A(4) along with interest
under Section 11AA of the Act. The impugnéd order imposed penalty of
Rs.80,39,241/- under Section 11AC of the Act upon Appellant No. 1 with
option of reduced penalty as envisaged under provisions of Secticn 11AC of-
the Act. The impugned order also imposed penalty of Rs. 10,00,000/- each
upon Appellant Nos. 2 to 3 under Rule 26(1) of the Rules.

4. Being aggrieved with the impugned order, Appellant Nos. 1 to 7 have

preferred appeals on various grounds, inter alia, as below :-

W ppellant No. 1:-
*

o

Page 4 of 15 '




Appeal No: ¥V2/532-534/RAJ/2021

(-i]‘ The proceedings leveled against them were without any justification
and without any authority in law.

(i) It is settled legal position that the department must adduce evidence
regarding procui'ement of raw materials, actual production of goods
in the factory, removal of the goods by- addﬁcing evidence of

- customers and payments that a manufacturer is expected to receive
from customs. On the basis of documents li_ke challans, books of
papers containing some jottings, the revenue cannot make out a case
for clandestine removal. Even factor like some payment by an
assessee at the time of investigation would not mean that department
had discharged burden of proving clandestine removal. Merely some
culpatory statements and loose papers cannot be the weapon to seek
benefit of preponderance of probability. They relied upon the cases of
Ambica Chemicals-2002 9148) ELT.101 (Tri-Chennai), K. Rajgopal-

. . 2002 (142) ELT. 128 (Tri-Chennai), Sangmitra Mills Pvt Ltd—2004 {163}
ELT.472 (Tri-Chennai) and Chemco Steels Pvt Ltd-2005 (191)
ELT.856(Tri-Bang).

(iii) Clandestine removal is a serious charge against the manufacturer,
which is 'requircd to be discharged by the revenue by production of
sufficient and tangible evidence. They contended that clandestine
removal cannot be upheld on the basis of documents recovered from
third party premises. Reliance has been placed in the decisions of
Raipur Forging Put Ltd-2016 (335) ELT.297 (Tri-Del), P.D. Industries Put
Ltd-2016 (340) ELT.249 (Tri-Del) and Ananad Founders & Enginners-
2016 (331) ELT.340 {P&H). There is no record, not even private
notebooks containing rough jottings in reSpe_ct of the raw materials
which the revenue has found from the appellant’s factory or from any
other place.

{ivy No demand can be sustained solely on the basis of privately

maintained, third party records. The revenue has failed to undertake

_ proper investigaﬁon even for the procurement of raw materials, the

buyers who are alleged to have purchgsed ﬁnished goods in cash
without payment of dtity. Mere statement and private records
maintained by various Shroff (C.étsh handlers) cannot be made basis
for fastening demand of the appellant. There is no independent
evidence to show that the appellant has sold such gquantity of goods.
Therefore, the demand was made solely on presumption and
assumption, without any corroborate and private evidence placed on

record.

3 /ﬂﬂf) - Page 5 of 15
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(ix)

Appeal No: ¥2/532-534/RAJ/202!

The cross examination souyght by the appéllant was denied and hencc’
the impugned order is required to be dropped. They relied upon the

following case laws:

{i} K.L. Tripathi Vs State Bank of India-AIR 1984 SC 273
(i) Andaman Timber Industries-2015 (324) ELT.641 (SC)
(iiiy ~Kurle Pan Products Put Ltd-2014 (307) ELT.42 (All)

The department has not determined the priée of the goods which arc
alleged to have been cleared without payment of duty in accordance
with Section 4A°of the Central Excise Act 1944 read with rule 4 of
Central Excise (Determination of Retail Sale Price of Excisable Goods)
Rules, 2008. Motification N0.49/2008-CX {NT) dated 24.12.2008 vide
Sr. No.58 & 59 stipulates that an abatement of 40% has to be given
on the value of tiles and duty is to be calculated after giving such

abatement.’

The demand is barred by limitation as the period involved is Aprit
2014 to December 2015 and the show cause notice was issued on
09.12.2019:. The action of invoking extended period of limitation is
otherwise .illf-:gal. Onlf,r in a case where the assessee knew that certain
information was required to be disclosed and yet the assessec
deliberately did riot disclosé such information, “the suppression of
facts take place. In case where certain information was not disclosed
under a bonafide impression that was not duty bound to disclosc
such information; it would not be a case of suppression of facts as
held by Supreme Court in the cases of Padmini Products-1989 (43,
ELT.195 (SC} and Chemphar Drugs & Liniments-1989 (40} ELT.276
{SC). Hon’ble Supreme Court in the case of Jt. Vernture-2007 (21€!
ELT.177 (SC) heid that mere omission to give correct information was
not suppression of facts. -

The proposal to charge interest is also without any authority of law

as provisions of Section 11AA i1s not attracted in the instant case.

The imposition of penalty is also bad in law inasmuch as there is no
violation of any nature committed by the appellant. There is also ne

specific reason or ground spelt out in the order for imposing penalty.

The proposal for confiscation of the goods is also illegal and

unauthorized as the goods have never been seized.

Appellants Nds. 2t03:-
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Appeal No: V2/532-534/RAJ/ 2021

by the appellant No.1.

3. Chartered Accountant Chetan Dethariya appeared for personal
hearing on 09.11.2022 on behalf of Appellant Nos. 1 to 3 and reiterated
the submissions made in the appeal. He submitted that entire case is based
on heresay, conjecturés and surmises. There is no evidence on record to
prove that any payment was made for supply of materials by the appellant.
He further submitted that there is no suppression or fraud on part of the
appellant and extended period cannot be invoked. He drew attention to the
case laws relied upon by them and requested to set aside the order-in-

original.

6. I have carefully gone through the facts of the case, the impugned
order, the appeal memoranda and written as well as oral submissions made
by the Appellants. The issue to be decided is whether the impugned order,

in the facts of this case, confirming demand on Appellant No. 1 and

imposing penalty on Appellant Nos. 1 to 3 is correct, legal and proper or
not.

7. On pelrusal of records, 1 find that an offence case was booked by the
officers of Directorate General of Central Excise Intelligence, Ahmedabad
against Appellant No. 1 for clandestine removal of goods. As per the modus
operandi unearthed by the DGCEI, the Tile manufacturers passed on the
bank account details of the Shroffs to their buyers with instructions to
deposit the cash in respect of the goodé sold to them without bills into these
accounts. After depositing the cash, the buyers used to inform the Tile
manufacturers, who in turn would inform the Brokers or directly to the
Shroffs. Details of such cash deposit along with the copies of pay-in-slips
were communicated to the tile manufacturers by the customers. The Shroffs
on confirming the receipt of the cash in their bank accounts, passed on the
cash to tﬁe Brokers after deducting their commission frbm it. The Brokers
further handed over the cash to the Tile manufacthrérs after deducting their
cdmrnission. This way the sale proceeds were allegedly routed through

Shroffs/ Brokers/ middlemen.

7.1 From the case records I find that thc DGCEI had covered 4 Shroffs
éﬁd 4 brokers/ middlemen during investigation, which revealed that 186
manufactufcrs were routing sale proceeds of illicit transactions from the
said Shi‘o_ffs/ Brokers/ Middlemen. I find that. the DGCEI has, inter alia,
relied upon evidences collected from the premises of M/s K. N. Brothers,

ajkot/ Shree Ambaji Enterprise, Rajkot, M/s Maruti Enterpsie, M/s India

ﬂ{] Page 7 of 15
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Appeat No: ¥2/532-534/RA3 2021

Enterprise, M/s Siddhnath Agency and M/s P C Enterprises to allegf‘:i
clandestine remoiral of goods by the Appellants herein. It is settled position
of law that in the case involving clandestine removal of goods, initial burden
of proof is on the Départment to prove the charges. Hence, it would be
pertinent to examine the said evidences gathered by the DGCEI and relied
upon by the adjudicating authority in the impugned order to confirm the

demand of Central Excise duty.

7.2 I find that records seized from the office premises of M/s K.N.
Brothers, Rajkot, Shroff included bank statements of various bank
accounts operated by M/s K.N. Brothers, which contained details like
particulars, deposit amount, initiating branch code etc. Further, the name
of city from where the amount was deposited and code name Q_f concerned
middlemen/ Broker to whom they had handed over the said cash amount

was menticoned in handwritten form.

8.3 I have also gone through the statement dated 23.12.2015 of E‘;hri
Suresh Girdharbhai Gangwani, Proprietor of M/s Shree Siddhnath Agency,
Lalit Ashumal Gangwani, owner of M/s K.N. Brothers, Rajkot/ Shrec
Ambaji Enterprise, Rajkot, statement dated 24.12.2015 of Shri Thakarshi
Premji Kasundra (Kakaj, Broker/ Middleman of Tile manufacturers, Morbi.
From the said statements, it is evident that the Shroffs on confirming the
receipt of the cash in their bank accounts, passed on the cash to the
Brokers after deducting their commission from it. The Brokers further
handed over the cash to the Tile manufacturers after deducting their
commission. This way the sale proceeds of an illicit transaction was routed
from buyers of goods to Tile manufacturers through Shroffs and Brokers.
Further, on analyzing the dbcumentary evidences collected during
investigation and from the statémcnts recorded, I find that customers of
Appcllaﬁt.No. 1 had deposited cash amount in bank accounts of S-hroffs
and Middiemen which was converted into cash and handed over the said

cash amount to Appellant No. 1.

9.1 On examining the Statements of Shri Suresh Girdharbhai Gangwani..
Proprietor of M/s Shree Siddhnath Agency, Lalit Ashumal Gangwani, owner
of M/s K.N. Brothers, Rajkot / Shree Ambaji Enterprise, Rajkot and Shri
Thakarshi Premji Kasundra (Kaka), of M/s Gayatri Enterprise, Morbi who
is'Broker/ Middleman of Tile manufacturers, Morbi, it is evident that the
said Statements contained plethora of the facts, which are in the knowledge
of the deponents only. For example, Shri Thakarshi Premji Kasundra
(Kaka), Broker/ Middleman of Tile manufactufers, Morbi dec'iphered the

i
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meaning of each and every entry written in their private records. They also
gave details of cash delivered to Tile manufacturers with names of
concerned persons who had received cash amount. It is not the case that
the said statements were recorded under duress or threat. Further, said
statements have not been retracted. So, veracity of deposition made in said
Statements and information contained in seized documents is not under

di spute.

9.2 1 find that the Appeliant Nd. 1 had devised such a modus operandi
that it was almost impossible to identify buyers of goods or transporters
who transported the goods. The Appellant No. 1 used to inform the Shroffs/
Brokers/ Middlemen about deposit of cash in bank accounts of Shroff on
receipt of communication from their buyers and such cash amount would
reach them through middlemen/ brokers. When cash amount was
dcposited by buyers of goods in bank accounts of Shroff, the same was not
' reflected ih bank statements of the appellant. So, there was no details of
buyers available who had deposited cash amount in bank accounts of
Shroff. This way the Appellant No. 1 was able to hide the identity of buyers
of illicitly removed goods. It is common sense that no person will maintain
authentic records of the illegal activities for items being manufacture by it.
It is also not possible to unearth all evidences involved in the case. The
adjudicating authority is required to examine the evidences on record and
decide the case. The Hon’ble High Court in the case of Intemnational
Cylinders Put Ltd reported at 2010 (255} ELT 68 (H.P.) has held that once the
Deparuﬁent proves that something illegal had been done by the
manufacturer which prima facie shows that illegal activities were being

carried, the burden would shift to the manufacturer.

9.3 In cases of evasion of indirect tax, preponderance of probabilities
| would be sufficient and case is not required to be proved beyond reasonable
doubt. I rely on the Order passed by the Hon’ble CESTAT, Banglore in the
case of Ramachandra Rexins Put. Ltd-2013 (295) E.L.T. 116 (Iri. — Bang.),
wherein it has been héld that,

“72 In a case of clandestine activity involving suppression of production and clandestine
removal, it is not expected that such evasion has o be established by the Department in a
mathematical precision. After all, a person indulging in clandestine activity takes sufficient
precaution to hide/destroy the evidence. The evidence available shall be those left in spite of
the best care taken by the persons involved.in such clandestine activity. In such a situation,
the entire fucts and circumstances of the case have fo be looked into and a decision has to be
arrived at on the yardstick of ‘preponderance of probability” and not on the yardstick.of
'béyond reasonable doubt’, as the decision is being rendered in quasi-judicial proceedings.”

9.4 1 also rely on the Order passed by the Hon’ble Tribunal in the case of
: Guha & Co. -1996 (86) E.L.T. 333(Tri.), wherein it has been held that,
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i

s
“In all such cases of clandestine removal, it is not possible for the Department to prove the

same with mathematical precision. The Department is deemed to have discharged their
burden if they place so much of evidence which, prima jfacie, shows thal there was u
clandestine removal if such evidence is produced by the Department. Then the onus shifts or
io the Appellants 1o prove thut there was no clandestine removal ™,

10. After careful examination of evidences available on record, I am of the
considered view that the Department has discharged initial burden of proo!
for alleging clandestine removal of goods and the burden of proof shifts tc
the assesse to | establish by independent evidence that there was no
clandestine removal aﬁd the assessee cannot escape from the rigour of law
by trying to pick loopholes in the evidences placed by the Department. I relv
on the decision rendered by the Hon’ble Madras High Court in the case of
Lawn Textile Mills Put. Ltd.-2018 (362) E.L.T. 559 (Mad.), wherein it has been
held that, '

“30. The above facts will clearly show that the allegation is one of clandestine removal.
It may be true that the burden of proving such an allegation is on the Department. However.
clandestine removal with an intention to evade payment of duty is always done in a secret
manner and not as an open transaction for the Department (o immediately detect the same.
Therefore, in casc of clandestine removal, where secrecies involved, there may be cases
where direct documentary evidence will not be available. However, based on the seized
records, if the Department is able (o prima facie establish the case of clandestine removai
and the assesse is not able to give any plausible explanation for the same, then the aliegation
of clandestine removal has to be held to be proved. In other words, the standard and degree
of proof, which is required in such cuses, may not be the same, as in other cases where there
is no allegation of clundestine removal.”

11.1 The Appellant has contended that since cross examination of
Dcpartrﬁental witnesses were not allowed, their statements cannot be relied
upon while péssing the order and determining the duty amount payable by
it. In this regard, I find that the Appellant No. 1 had sought cross
examination of Shri Thakarshibhai Premji Kasundra, Proprietor of M/s
Gayatri Enterpsie and Shri I-Ii_te‘sh Amritlal Kaila, Authorised signatory of
M/s Sunheart Tiles Depot, Hydérabad during the course of adjudication. In
this regard, I find that, all the aforesaid persons have admitted‘ their
respective role in this case, under Section 14 of the Central Excise Act,
1944, voluntarily, which is binding on them and relied upon in the case oi
appcllant. Further, I find that all the aforesaid persons have not retracted
their statements. Therefore, the same are legal and valid pieces of evidence
in the eyes of law. Further, I find that the facts available on record and
relied upon in the Show Cause Notice are not only in the form of oral
evidences i.e. Statement of Shroff/ Broker {Middieman) etc. but also backed
by documentary evidences i.e. Bank.Statements, Daily Sheet, Writing Pad
etc. of the Shroff/ ‘Broker. Therefore, I hold that all these evidences are
correctly relied upon in the Show Cause Notice by the investigation agency.

Further, I find that it is a scttled legal position that cross examination is
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not required to be allowed in all cases. The denial of opportunity of cross-
examination does not vitiate the adjudication proceedings. In this regard, 1
place reliance upon the judgment of Hon'ble High Court of Madras in the
case of M/s Erode Annai Spinning Mills (Pvt.) Ltd -2019 (366) ELT.647,
wherein it was held that where opportunity of cross examination was not
allowed, the entire proceedings will not be vitiated. It has been consistently
held by the higher appellate authority that cross examination is not
mandatory and it depends on facts of each and every case. I rely on the
decision rendered by the Hon’ble Bombay High Court in the case of Patel
Engineering Ltd reported as 2014 (307) E.L.T. 862 (Bom.), wherein it has
been held that, |
“23. Therefore, we are of the opinion that it will not be correct to hold that
irrespective of the facts and circumstances and in all inquiries, the right of cross
examination can be asserted. Further, as held above which rule or principle of
natural justice must be applied and followed depends upon several factors and
as enumerated above. Even if there is denial of the request to cross examine the
witnesses in an inquiry, without anything more, by such denial alone. it will not
be enough to conclude that principles of natural justice have been violated.
Therefore, the judgments relied upon by Shri Kantawala must be seen in the

factual backdrop and peculiar circumstances of the assessee's case before this
Court.”

11.2 By following the above decision and considering the facts of the case,
the request of the appellant for cross examination has rightly been denied

by lower authority.

12. Regarding the contention of the Appeliant thélt no other evidence of
manufacture of tiles, procurement of raw materials including fuel and power
for manufacture of tiles, deployment of staff, manufacture, transportation
of raw materials as well as finished goods, payment to all including raw
material suppliers, transporters etc. in cash'have been gathered and no
statement of any of buyers, transporters who transported raw materials and
finished goods etc. are relied upon, ! find that the investigating officers
gathered evidences from the premises of M/s K.N. Brothers, Rajkot and MI/ s
Maruti Enterprise, Rajkot, Shroffs, which indicated that Appellant No. 1
routed sales proceeds of illicitly removed goods through the said Shroff and
Middlemcn/ Broker.. The said evidences were corroborated by the
depositions made by Shri Suresh Girdharbhai-'(}angwani, Proprietor of M/s
Shree Siddhnath Agency, Lalit Ashumal Gangwani, owner of M/s K.N.
Brothers, Rajkot / Shree Ambaji Enterprise, Rajkot and Shri Thakarshi
Premji Kasundra (Kaka), of M/s Gayatri Enterprise, Morbi broker, during

the course of adjudication. Further, Appellant No. 1 had devised such a

nwodus operandi that it was difficult to identify buyers of goods or
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transporters who transported the goods. In catena of décisions’, it has been‘:
held that in cases of clandestine removal, it is not possible to unearth ail
the evidences and Department is not required to prove the case with
mathematical precision. I rely on the Order passéd by the Hon’ble CESTAT,
Ahmedabad in the case of Apwrva Alurminium Corporation- 1996 (261) E.L.T.
515 (Tri. Ahmd.), wherein at Para 5.1 of the order, the Tribunal has held
that,

“Once aguin the onus of proving ihat they have accounted for all the goods
produced, shifis to the appellants and they have failed to discharge this burden. They
want the departmen: to show cholianwise details of goods transported or not
transported. There are several decisions of Hon 'ble Supreme Court and High Courix
wherein it has been held thui in such clundestine activities, only the person whe.
indulges in such activities knows all the details and it would not be possible for any
investigating officer to wunearth oll the evidences required and prove with
mathematical precision, the evasion or the other illegal activities”.

13. Inview of above, the various contentions raised by Appellant Né. 1de
not merit consideration and they have failed to discharge the burden cast
on them that they had not indulged in clandestine removal of goods. On the
other hand, the Department has adduced corroborative evidences to
demonstrate that Appellant No.1 indulged in clandestine removal of goods
and evaded jbayinen't of Central Excise duty. 1, therefore, hold that
confirmation of demand of Central Excise duty by the adjudicating
authority is correct, legal and proper. Since demand is confirmed, it is
natural consequence that the confirmed demand is required to be paid
along with interest at .applic.able rate under Section 11AA of the Act. I,

therefore, uphold order to pay interest on confirmed demand.

14. The Appellant I.qaé coﬁtended that Tiles were noﬁﬁqd at Sr. No. 5&
and 59 under Notification No. 49/2008-C.E.(N.T.) dated 24.12.2008, as
amended issued under'Section 4A of the Act and duty was payable on the
retail sale pﬁcé declared on the goods less abatement @ 40%. Though there
is no evidence of manufacture and clearance of goods that too without
declaration of RSP/MRP, duty is assessed considering the so called alleged
realized value as abated value without any legal backing. The Appellant
further contended that duty is to be determined as per Section 4A of the Act
read with Rule 4 of Central Excise (Determination of Retail Sale Price of
Excisable Goods) Rules, 2008,which provided that highest of the RSP/MRP
declared on thg goods during the previous or suéceeding months is to be

taken for the purpose of assessment.

15.1 1 consider it prudent to examine the provisions contained in Section

4A of the Act, which are reproduced as under:
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“Section 44. Valuation of excisable goods with reference 1o retail sale price.- (1)
The Central Government may, by notification in the Official Gazette, specify any
goods, in relation to which it is required, under the provisions of the [Legal Metrology
Act, 2009 (I of 2010)] or the rules made thereunder or under any other law for the
time being in force, to declare on the package thereof the retail sale price of such
goods, to which the provisions of sub-section (2) shall apply.

(2) Where the goods specified under sub-section (I) are excisable goods and are
chargeabie to duty of excise with reference to value, then, notwithstanding anything
contained in section 4, such value shall be deemed to be the retail sale price declared
on such goods less such amount of abatement, if any, from such retail sale price as the
Central Government may allow by notification in the Official Gazette.”

15.2 In terms of the Legal Metrology Act, 2009, retail sale price is required
to be declared on packgges when sold to retail customers. Thus when goods
are sold to customers other than retail customérs, like institutional
cﬁstomers, the provisions of Legal Metrology Act, 2009 would not be
applicable. |

15.3 On examining the present case in backdrop of above provisions, I find
that Appellant No. 1 has not produced any evidences that the goods were
sold to retail customers. Further, as discussed above, Appellant No.1 had
adopted such a modus operandi so that identity of bﬁyers could not be
ascertained during investigation. Since, applicability of provisions
céntained in Legal Metrology Act, 2009 itself is not confirmed, it is not
possible to extend benefit of abatement under Section 4A of the Act. Even if
it is presumed that all the goods sold by Appellant No.1 were to retail
customers then also what was realized through Shroff/ Middlemen cannot
be considered as MRP value for the reason that in cases when goods are
sold through dealers, realized value would be less than MRP value since
dealer price is always less than MRP -p.rice. Moreover, as the buyers had
agreed to make payment in cash through middlemen, it clearly
' 'dcmons.trates that benefit of rebate waslalready passed on to them and the
price realized from them was not MRP. Gtherwise, they would have

purchased the goods through legal channels only.

15.4 As regarding contention of Appellant ‘No.l that duty is to be
determined as per Section 4A of the Act read with Rule 4 of Central Excise
(Determination of Retail Sale Price of Excisable Goods) Rules, 2008, I find
it is pertinent to examilne. the provisions of Rule 4 ibid, which are reproduced

as under:

“"RULE 4. Where a manufacturer rentoves the excisable goods specified under sub-
section (1} of section 44 of the Act, -

{a) without declaring the retail sale price on the packages of such goods; or

(b by declaring the retail sale price, which is not the retail sale price as required
10 be declared under the provisions of the Standards of Weights and Measures Act,
1976 (60 of 1976) or rules made thereunder or any other law for the time being in
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fc) by declaring the retail sale price but obliterates the same after their removal
from the place of manufacture,

then, the retail sale price of such goods shall be ascertained in the Jollowing manner,
" namely :- '

{i r) ifthe manufacmrér has manufuctured and removed identical goods, within a period
of one month, before or after removal of such goods, by declaring the retail sale price,
then, the sdid declared retail sale price shall be taken as the retail sale price of such
goods :

(ii) if the retail sale price cannot be ascertained in terms of clause (i), the retail sale
price of such goods shall be ascertained by conducting the enquiries in the reiail
market where such goods have normally been sold at or about the same time of the
removal of such goods from the place of manufacture :

Provided that if more than one retail sule price is ascertained under clause (i} or clause
(ii), then, the highest of the retail sale price, so ascertained, shall be taken as the retail
sale price of all such goods.”

15.5 In the present case, I find that, Appellant No. 1 has not deﬁmnstrated
as to how their case is covered by any of the situation as envisaged under
sub clause (a), (b) or (c) of Rule 4 ibid. Hence, provisions of Rule 4 ibid is
not applicable in the present case. In view of above, plea of Appellant No. 1

to assess the goods under Section 4A of the Act cannot be accepted.

16. Regarding the contention of Appellant that none of the situations
such suppression of facts, willful mis-statement, fraud, collusion etc. as
stated in Section 11A(4} of the Central Excise Act, 1944 existed in the
instant case. I find that the Appellant No. 1 indulged in clandestine removal
of goods and routed the cash through Shroff/ Middlemen/ Broker. The
modus operandi adopted by Appellant No. 1 was unearthed during
investigation carried out against them by DGCE}, Ahmedabad. Thus, this is
a clear case of suppression of facts with intent to evade payment of duty.
Considering the facts of the case, 1 hold that the adjudicating authority had
correctly invoked extended period of limitation. Since invocation of
extended period of limitation on the grounds of suppression of facts is
upheld, penalty under Section 11AC of the Act is mandatory, as has been
held by the Hon’ble Supreme Court in tﬁe case of Ragjasthan Spinning &
Weaving Mills reported as 2009 (238) E.L.T. 3 (S.C.}, wherein it is held that
when there are ingredients for invoking extended period of limitation for
demand of duty, imposition of penalty under Section 11AC is mandatory.
The ratio of the said judgment applies to the facts of the present case. 1,
therefore, uphold penalty imposed under Section 11AC of the Act.

17. Regarding penalty imposed upon Appellant No. 2 and Appellant No.
3 under Rule 26 of the Rules, I find that the said Appellants wére directors
of Appeliant No. 1 and were iooking after day-to day affairs of Appellant No. 1
and were the kéy persons of Appellant No. 1 and were directly involved in
clandestine removal of the goods manufactured by Appellant No. 1 without
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payment of Central Excise duty and without cover of Central Excise
Invoices. They were found concerned in clandestine manufacture and
removal of such goods and hence, they were knowihg and had reason to
believe that the said goods were liable to conﬁscﬁﬁon under the Ac_f and the
Rules. I, therefore, find that imposition of penalty upon Appellant Nos. 2 to
3 under Rule 26(1) of the Rules is correct and legal.

18. In view df above, I uphold the impugned order and reject the appeals
of Appellant Nos. 1, Appellant No. 2 and AppetHant No. 3.
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19. The appeals filed by the Appellants are disposed off as above.
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